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What the Coronavirus Aid, Relief, and Economic
Security (CARES) Act Means for Employers
Federal Responses to COVID-19 (… so far)
That Directly Impact Employers
Phase 1 – March 5-6, 2020: Coronavirus Preparedness
and Response Supplemental Appropriations Acts, 2020.
Shortly thereafter:
• DOL Guidance
• Unemployment rules began to change
Phase 2 – March 14, 2020: Families First Coronavirus
Response Act (FFCRA)
• SBA Loan #1
• Small businesses less than 500 employees:
 Emergency Family and Medical Leave Expansion
Act (EFMLEA)
 Emergency Paid Sick Leave Act (EPSLA)
Phase 3 – March 27, 2020: Coronavirus Aid, Relief, and
Economic Security (CARES) Act

And there is talk of more to come!

Phase 4
Another
$2 Trillion?

Emergency Family and Medical Leave Expansion Act (EFMLEA)
Applicability
Eligible Employees

Reason for Leave

Private and most public employers with < 500
employees
Full- and part-time employees who have been employed for at
least 30 calendar days by the employer. The term “employed
for at least 30 calendar days” includes an employee who was
laid off by the employer not earlier than March 1, 2020, had
worked for the employer for not less than 30 days of the last
60 calendar days prior to the employee’s layoff, and was
rehired by the employer.
Because the employee is unable to work (or telework) due to
the need for leave to care for the son or daughter under 18
years of age of such employee because the school or place of
care has been closed, or the child care provider of such son or
daughter is unavailable, due to a public health emergency.

An employer of an employee who is a healthcare provider or
an emergency responder may elect to exclude such employees
from the law.
As amended by the CARES Act §3605

For good cause, the Secretary of Labor is permitted to issue
regulations that:
1. exclude certain healthcare providers and emergency
responders from the definition of eligible employees
AND
2. exempt businesses with fewer than 50 employees from the
law if complying with the law would jeopardize the viability of
the business as a going concern.
However, as passed, the legislation currently permits an
employer of an employee who is a healthcare provider or an
emergency responder to elect to exclude such employee from
the application of the provisions in the Act. Historically under
the FMLA, the definition of healthcare provider has been very
limited.The DOL just issued guidance extending leave to a
dramatically expanded group of employees who work for
healthcare providers.
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Emergency Family and Medical Leave Expansion Act (EFMLEA)
Length of Leave

12 weeks

Pay During Leave

The first 10 days are unpaid, but employee can
substitute accrued PTO.After 10 days, the leave is
paid at two-thirds the employee’s regular rate for
the number of hours the employee would otherwise
be normally scheduled to work. An employer shall
not be required to pay more than $200 per day and
$10,000 in the aggregate for each employee for paid
leave under this section.

Job Protection

Yes, must return to same or equivalent position.

Effective Date

April 1, 2020

Duration

December 31, 2020

Applicability

Private and most public employers with < 500
employees

Businesses with <50 employees may be exempted
by the DOL if imposition of requirements would
jeopardize the viability of the business.
The employer may not force the use of paid sick
leave during the first 10 days – it is up to the
employees to make the decision.
As amended by the CARES Act §3601
DOL Q&A addresses the issue.
Businesses with <25 employees may be exempted
by the DOL from reinstating an employee if position
is eliminated or if there is no equivalent position
(then they go on a re-hire list for 1 year).

Emergency Paid Sick Leave Act (EPSLA)

Eligible Employees Full- and part-time employees immediately upon
hire.
Reason for Leave

1. Federal, state, or local quarantine
2. Employee has been advised by a healthcare
provider to self-quarantine due to COVID-19
3. The employee is experiencing symptoms of
COVID-19
4. The employee is caring for “an individual”
subject to an order described in subpart 1,
above, or has been advised as described in
subpart 2, above.
5. Care for a child if child’s school or place of care
has been closed or the child care provider is
unavailable due to COVID-19 precautions.
6. The employee is experiencing any other
substantially similar condition specified by the
Department of Health and Human Services.

Emergency Paid Sick Leave Act (EPSLA)
Length of Leave

Pay During
Leave

Two weeks (80 hours). The number of hours
for part-time employees is determined by the
number of hours worked, on average, over a
2-week period.
An employer shall not be required to pay more
than either:
•

$511 per day and $5,110 in the aggregate for
each employee, when the employee is taking
leave for reasons set forth in paragraph (1), (2),
or (3), above (see Section 5102(a)); or

•

$200 per day and $2,000 in the aggregate for
each employee, when the employee is taking
leave for reasons set forth in paragraph (4), (5),
or (6), above, (see Section 5102(a)).

Job Protection

Yes

Effective Date

April 1, 2020

Duration

Expires December 31, 2020

Carryover not permitted. Must allow the use
of emergency sick time before the use of
existing PTO.
As amended by the CARES Act §3602

No retaliation either
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Unemployment Insurance


$1 billion in emergency unemployment insurance relief to the states ($500 million
immediately, and $500 million held in reserve to assist states with >10% increase in
unemployment). Section 3603 of the CARES Act requires states to ensure access to
unemployment in at least 2 of the following 3 methods: in person, phone, or online.

Tax Credits


A refundable tax credit equal to 100% of qualified paid sick leave wages required
under the Emergency Paid Sick Leave Act each calendar quarter and under the
Emergency Family and Medical Leave Expansion Act. Section 3606 of the CARES Act
allows employers to receive an advance tax credit from Treasury instead of having to
be reimbursed on the back end. Creates regulatory authority to implement the tax
credit advances.

Interaction of EPSLA and EFMLEA
• The EPSLA and EFMLEA provide leave
when an employee’s child’s school or
child care provider is closed, or when
the child care provider is unavailable
due to COVID-19.
• DOL Q&As clarify employees may be
eligible for leave under EPSLA and
EFMLEA, but only for a total of 12
weeks of paid leave.
• EPSLA provides for an initial 2 weeks
(10 days) of paid leave, which are
unpaid under EFMLEA.
• After 2 weeks (10 days), employees
receive EFMLEA at the 2/3 regular rate
for the next 10 scheduled weeks.

CARES Act – Loans With Strings Attached?
Ruth and Michael – Loans and Other
Incentives to Business, Including SBA Loans
Ashley – Expanded Unemployment Benefits
But first, a quick word from me on another
significant CARES Act provision potentially
impacting employers – BORROWER
BEWARE!
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CARES Act: Employee
Retention Credit, Deferral of
Payroll Taxes, and Paycheck
Protection Program

Employee Retention Credit for Employers Subject
to Closure Due to COVID-19
• Eligible employers are allowed a refundable credit against the
employer component of employment tax (Social Security and
Railroad Retirement) equal to 50% of qualified wages
• Eligible employers include:
• any employer whose business operations are fully or partially
suspended due to orders from a governmental authority, including
non-profits, OR
• employers with gross receipts that are less than 50% of their gross
receipts for the same quarter in the prior year

Employee Retention Credit for Employers Subject
to Closure Due to COVID-19 (continued)
• The amount of credit depends on whether an employer has 100 or
fewer full-time employees as determined under IRC aggregation rules
• 100 or fewer: credit for all employees’ wages up to the limit
• More than 100: credit for wages paid to employees who are unable to provide
services

• Includes amounts paid after March 12, 2020, through and including
December 31, 2020
• Qualifying wages are capped at $10,000 (including health benefits),
resulting in a maximum credit of $5,000 per employee
• Anticipate that employers will be able to offset the credit against tax
deposits and claim an accelerated payment for any outstanding
balance, but awaiting additional guidance from the IRS
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Delay of Payment of Employer Payroll Taxes
• Employers are allowed to defer the payment of employer
social security amounts
• Requires payment of 50% by December 31, 2021
• The remainder must be paid by December 31, 2022

• Applies to all deposits required after the enactment date
through December 31, 2020
• Has the effect of enhancing cash-flow based on the payroll
deposit frequency of the employer

Delay of Payment of Employer Payroll Taxes (continued)
• Entities using third-party agents or CPEOs must elect to
defer and remain liable for payment of the taxes
• Additional guidance is needed from the IRS on how to report
deferred tax payments

Limitations Based on Paycheck Protection
Program
• Employers that obtain a loan under the Paycheck Protection
Program are ineligible for employee retention credits
• Further, taxpayers that received loans under the Paycheck
Protection Program and such loans were forgiven pursuant
to the CARES Act, are not eligible to defer the deposit of
payroll taxes
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Paycheck Protection Program
• In general, the Paycheck Protection Program is a forgivable loan
program for businesses with 500 or fewer employees made between
February 12, 2020 and June 30, 2020
• The term employee includes individuals employed on a full-time,
part-time, or other basis
• Employee headcount is determined under Small Business
Administration (SBA)
• Special eligibility rule for franchises and businesses in the hospitality
and restaurant industries with 500 or fewer employees per location

Paycheck Protection Program (continued)
• The maximum loan amount under the Paycheck Protection Program is
$10,000,000 or, if less, 2.5 times the employer’s average monthly payroll
costs for the 1-year period prior to the date the loan is made
• Payroll costs exclude a prorated portion of an employee’s annual rate
of pay over $100,000; taxes imposed or withheld for FICA, Railroad
Retirement, and Income taxes; compensation to employees residing
outside the U.S.; and sick and family leave wages for which a credit was
permitted under the Families First Coronavirus Response Act
• SBA is required to register loans with the IRS using the borrower’s
Taxpayer Identification Number (TIN) not later than 15 days after the
loan is made

Paycheck Protection Program (continued)
• Loan Forgiveness
• Certain portions of the paycheck protection loan (PPL) may be
forgiven:
•
•
•
•

Payroll costs;
Payment of interest on any covered mortgage obligation;
Payments on covered rent obligation; and
Covered utility payments

• Amount is actually forgiven by SBA loan administrator paying the
forgiven amount to the lender
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PPL Forgiveness (continued)
• Limits on amount forgiven:
• Cannot exceed principal of the loan
• Reduced by ratio where the numerator is average number of FTEs for
the 8-week period beginning on the date of the loan and the
denominator is the average number of FTEs for 2/15/19 – 6/30/19 or
1/1/20 – 2/29/20
• Further reduced by reductions in salary in excess of 25% for employees
employed during the quarter preceding the date of loan whose pay did
not exceed $100,000
• Disregarded if reduction in force or reduction in salary during 2/15/20 –
4/26/20, and rehire/restored by 6/30/20

PPL Forgiveness (continued)
• Must apply for PPL forgiveness
• Decision on application with 60 days

• Guidance to be issued by April 26, 2020

Retirement and
Other Benefit Plan
Changes
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Increased Access to Retirement Plan Funds
• “Coronavirus-Related Distribution”
• Cannot exceed $100,000
• Available to individual (defined as a “qualified individual”)
• Who is diagnosed with COVID-19
• Whose spouse or dependent is diagnosed with COVID-19
• Who experiences adverse financial consequences as a result of being
quarantined, being furloughed or laid off, or having work hours reduced
due to COVID-19, being unable to work due to a lack of child care, closing
or reducing hours of a business owned or operated by the individual

• Employer may rely on employee certification

Coronavirus-Related Distribution (continued)
• Not subject to 10% early withdrawal penalty
• May be repaid to the plan over a 3-year period
• Included in income over a 3-year period if not repaid

Increased Access to Retirement Plan Funds (continued)
• Loans
• Increased loan maximum to $100,000, or full account balance
• Increased amounts available to “qualified individuals” (same definition as
used for Coronavirus-Related Distributions)
• Suspension of payments
• “Qualified individuals”
• Loan outstanding on or after March 27, 2020
• Due dates originally scheduled for the period from March 27, 2020 through December
31, 2020
• Delayed for 1 year and any subsequent repayments adjusted to reflect the delay
• In determining the 5-year term of a loan, the 1-year delay shall be disregarded
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Waiver of Required Minimum Distributions
• Certain required minimum distributions waived for 2020
• Defined contribution plans
• RMDs for required beginning dates occurring in 2020 that haven’t
yet been paid
• If participant attained age 70½ in 2019, and is due his/her RMD on
April 1, 2020, that RMD is waived
• RMDs otherwise payable in 2020 are waived

Retirement Plan Amendments
• Must amend plan no later than the last day of the first plan
year beginning on or after January 1, 2022
• Calendar year plans must amend by December 31, 2022

Employer Payment of Student Loans
• Amended Section 127 of the Internal Revenue Code
• General exclusion from income for education assistance
• New provision permits employers to pay (either to employee or
to lender) principal or interest on any qualified education loan
• Maximum of $5,250 (for both this new provision and education
assistance otherwise provided)
• Excluded from employee’s income

• Payments must be made before January 1, 2021
• Must have a written plan
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Coverage of COVID-19 Testing and Preventive
Services
• Diagnostic testing for COVID-19 covered without costsharing
• “Qualifying coronavirus preventive services” required to be
covered no later than 15 days after the date on which
recommendation made by U.S. Preventive Services Task Force
• Normal requirement is to cover for plan years beginning on or
after the date that is 1 year after the date the recommendation is
issued

Exemption for Telehealth Services
• Permits telehealth services to be provided by HDHP/HSA
plan prior to satisfaction of the deductible
• Applies for plan years beginning on or before December 31,
2021

Expansion of Eligible Expenses for HSAs/FSAs
• Over-the-counter drugs and medicines, including menstrual
care products, are now eligible for reimbursement from
HSAs and FSAs
• Applies for amounts paid or expenses incurred after December 31,
2019
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Additional
Unemployment Benefits
Under the CARES Act

Unemployment – Key Changes
Help for Nonprofits and Government Agencies

Unemployment – Key Changes
Waiting Week Waiver
• To help encourage the states who have not yet waived the waiting
week requirement to do so
• CARES Act provides funding to states for the coverage of this initial
week of unemployment
• Expect all states to waive waiting weeks
• Why do you care?
• Who pays for the additional week?
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Unemployment – Key Changes
New Unemployment Benefits
• An increase of $600 per week (16 weeks) on top of state unemployment
• Pandemic unemployment insurance (CARES PUI)
• Covers more people

• Extends unemployment benefit length by
13 weeks up to 39 weeks

Unemployment – Key Changes
More People Now Eligible…
Includes business owners, self-employed individuals, independent contractors, gig workers, those with a
limited work history and history of wages earned, and individuals covered under state UI after state UI
exhausted.

• Apply with the state agency where they live and self-certify they are otherwise able to work/available
for work except that the individual is unemployed, partially unemployed, or unable or unavailable to
work for one of the following reasons:

Only applicable to new pandemic unemployment…
•
•
•
•
•
•
•
•
•
•
•
•

Diagnosed with COVID-19;
Symptoms of COVID-19 and seeking a medical diagnosis;
Household member has COVID-19;
Providing care to household member with COVID-19;
Child or other person in the household for which the individual is the primary caregiver is unable to attend
school or daycare due to COVID-19;
Unable to reach work due to quarantine;
Unable to attend work because advised by a healthcare professional to self-quarantine;
Individual scheduled to commence employment and does not have a job or is unable to reach the job as a
direct result of COVID-19;
Individual has become breadwinner due to death of head of household as a result of COVID-19;
Individual had to quit job as a result of COVID-19;
Place of employment closed due to COVID-19;
Individual is self-employed, is seeking part-time employment, does not have sufficient work history, or
otherwise would not qualify for unemployment under another state unemployment program.

Individuals who are able to telework with pay or who are receiving sick leave or other paid leave benefits
are not eligible.
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Unemployment – Key Changes
Expanded Coverage for up to 39 Weeks
• State unemployment benefits will be extended 13 weeks for a total of
potential unemployment coverage of up to 39 weeks.

Unemployment – Key Changes
Additional Monetary Relief for the Unemployed
• Entitled to an additional $600 per week for up to a total of
16 weeks/4 months (or until July 31, 2020)
• An exponential increase in the amount of unemployment assistance an
individual can receive

Questions?
• How does it work?
• Who does it apply to?
• Who is going to pay for the
additional UI benefit?
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Unemployment
Insurance FAQs

When will the additional benefits be available?
• Each state must enter into a written
agreement with the DOL.
• The $600 payments will begin to supplement
state unemployment and CARES PUI
immediately after each state enters into their
individual agreements.
• Money in pocket … at least 3 weeks
• Additional PUI coverage available to those
individuals who exhaust their state benefits
does not begin until the underlying state
benefit has been exhausted.

How long will state unemployment last?
• Each state is different
• Average is 26 weeks
• CARES Act now extends total unemployment benefits by
13 weeks up to a total 39 weeks
• States benefits are exhausted first
• Then, the impacted individual becomes eligible for additional
benefits for the remaining time period

15

What the Coronavirus Aid, Relief, and Economic
Security (CARES) Act Means for Employers

How much will state unemployment pay?
• Each state is different. Minimum and maximum unemployment, as well
as how calculations are made, vary by state.
• Example: in South Carolina maximum state UI is $329 for 20 weeks…
$329 + $600 = $929 for 16 weeks (or until July 31)
After the 16 weeks, back to $329 for 33 weeks
(not 39 weeks without change to state UI benefit)

Does that mean it is possible for an employee to
receive more money if they are unemployed than if
they kept their job?
• Yes. Every person on unemployment will receive state unemployment
(or CARES PUI) + $600 ($15/hour) for up to 16 weeks or July 31,
2020.
• If you are eligible for $1.00 in
unemployment you get
additional $600 per week.

Can an employee quit to collect unemployment?
• Probably not.
• Quitting employment normally bars unemployment.
• Under CARES Act, however, there is a provision that allows an employee to
become eligible for CARES PUI if they “quit due to COVID-19.”
• Also possible an employee could argue they were “scared” to go to work
due to COVID-19.
• “Reasonable good faith belief”
• Underlying condition
• Age
• Hot spot at work
• OSHA guidance
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If I reduce the hours of my employees, are they
eligible for unemployment?
• Yes … maybe
• Reduced hours employees are “partially unemployed”
• The question is not one of qualification for unemployment but rather
one of offset from unemployment.
• Each state calculates differently.
• If an employee is making any money from
any source, weekly unemployment benefits
will be offset.

Partial Unemployment Calculations
• Each state calculates differently…
•

Example: in South Carolina claimants can receive ¼ of their weekly benefit amount in wages before their weekly
benefit amount is reduced dollar for dollar. However, claimant will not receive any UI benefit amount because they
earned more wages than their weekly benefit amount. They are not considered to be “unemployed.”
Assume $300 weekly benefit

25% of $300.00 =
$75.00

Example 1

Example 2

Example 3

UI Weekly Benefit
Amount

$300.00

$300.00

$300.00

Earnings for the
Week

$75.00

$100.00

$325.00

Earnings Deduction
From Payment

$0.00

$25.00

$300.00

Amount of UI
Payment

$300.00

$275.00

$0.00

Short-Time Compensation (STC)/Workshare
• STC is a way to spread the reduction of hours to a group of
employees and still allow the group to receive unemployment
(and $600 CARES benefit)
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Short-Time Compensation (STC)/Workshare

Short-Time Compensation (STC)/Workshare
• Other states: possibly. CARES Act provides states money to start
programs.
• WARNING: may not work for exempt employees

Can I supplement employee wages while they are
on unemployment?
• No state allows “pay continuation” for a
layoff and collection of unemployment at
the same time. It will offset or delay
unemployment eligibility.
• Some states do allow an employer to pay
supplement income to employees in various
forms (earned PTO, bonus, or severance).
• Employer can pay health insurance/COBRA
without impact to unemployment.

18

What the Coronavirus Aid, Relief, and Economic
Security (CARES) Act Means for Employers

What else do I need to consider if hours are
reduced for my employees or if I lay people off?
Wage and hour issue
Are benefits impacted – COBRA
Is WARN Act or mini-WARN Act triggered
State notice requirements of change in hourly
pay to employees
• Predictive scheduling
• PTO/leave payout
• Notice to unemployment
agency (if “mass layoff”)
•
•
•
•

Must I give notice to my employees regarding
unemployment?
• Yes

Can/must an employer file an unemployment claim
on behalf of its employees?
• Georgia is the only state requiring employers to file
• Only applicable to partial claims
• Violation will require reimbursement to GDOL
• Ongoing weekly filing requirement

• Other states request employers to file
• Will allow claims to be processed faster
• Employer won’t have to certify claims
• Helps streamline the process
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https://ogletree.com/solutions/coronaviruscovid-19-resource-center/
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